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SUMMONS IN A CIVIL ACTION 


Summons. 


. xrv. »» 

ir.rwlr n.r. 


United dtatPH Dtatrirt (Eoart 


FOR THE 


ANONYMOUS J. AND ANONYMOUS R., 
ATTORNEYS ADMITTED TO PRACTICE 
Of THE STATE OP REN YORK, 


Cl v - 74 -3 64 


Civil action file No. 


r « Ci ir* 

<3 : :i 


(9 o' -• ' s j- 

S f| A U . ' • 2 ‘ - . 

.« f C -1 »■ t> O -I ,M 

* C .. "J i*-i - • * 

i nil L. , 

*• : • CO - C J ; - ; _( 

* ' ^ J E-* * o u C 

••• *■> -»> .. 

r f . j t» _•. •• 


SUMMONS 


4^-< -I < 

J 4 r» - 

c h f . • 


iri t, * 

-n 


* Z»>> : ' ■ s ' ’ J E-* J O u C 

•»« PMiniiff m; £ - • -r.jt, ' ' 

m _>r- V * J ■ SUMMONS 

• ’ iT *j V> - r j 1“ L ' £ U cl -- ' 

THE RA* ASSIGNATION of I©* OOCferY =? ? 'n >. 

AND JOSE S. OBBlllAI. COUMSBL ’ ^ ^7 .j “ 

TO TEB raE^iRRLiKtjgugJff: ; £ 3 r . * J '.• 

iMVBSTi*Anfc 5 .. r. 

X % i« ►, o l - zl *■ * - M C - ■* ' 

X O *?• p? * • * n 

, sS ' s ^ ii - - 

v k£ t; 

^ •£> r. ^ i J 

To the above named Defendafitg : 

You .« M r*, .ummoncj .„d r^«i«d u, *,v, up „„ Mn> „„„ i0Uira , 

Attanya • far Plaintiff AHOVYNdun j. , and TkJJUBon a °— nttnraai■ 
for Plaintiff ANONYMOUS R., * m 

plaintiff’s attorney a. whose address-- „„ - 

■aw York Ans un u .j " "i* 17” ,UU « »lltoo Natal, Buffalo, 

M«w York aa4 14U Mala Plaoa Tovar, Buffalo, Nav York 

an answer to the complaint which is herewith served upon you. within 7Q days after" seT^iVf this 
summons upon you. exclusive of the day of service. If you fail to do so. judgment by default will be 
taken a*un.st >ou for the relief demanded in the complaint. 


JOHN X. ADAMS 


Clerk of Court. 


Deputy Clerk. 


Date: Buffalo, Haw York 
July 1L, 1974 

.NOTE:—This Manama b maard paraaant to IU 


[Seal of Court] 


SW» Federal Rule* at Cir« Praredai,. 
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Complaint. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF HEW YORK 


ANON'. WOUS R and ANONYMOUS J. 

Attorneys Admitted to Practice La 

the State of New York, CiV- 74 -364 

Plaintiffs 

-vi- COMPLAINT 

Till BAR ASSOCIATION Or ERIE COUNTY 
•ad JOHN B. WALSH. General Caeanei, 

Office of General Preliminary lanre stlgatloa 

D«f andante 


Plaint life, by thalr attorneya, GARVEY. MAGNER l SULLIVAN 
and FLAHERTY and SHEA, (nr tbalr complaint bertln, allege aa (oilowet 

I 

JURISDICTION 

1. Thin action ariaaa under the Cana tit utloa and Lnwa 

l 

ad Um United Stater and in brought under A mend ranter V and XIV of Um 

I 

Constitution and riila 2d United States Coda ||1J31, INI, 2201 and 2202 , 

ta declare na unconstitutional and void and to re• train and enjoin tha 
enforce mate of Sections 90 and 4 7 ha of the Judleiary Lew of the 9tate 
of New York, the Cannae of Prefeeeloaal Ethics and Rule 1022.9 of tha 
Ruins of the Appellate Division of tha Supremo Court of the State of Now 
York in end for the ■ ourth Department Insofar as the as me permit the 
use la disciplinary proceeding a against attorneya of testimony sllclted 
under a grant of immunity from prosecution following an attorney's 
exercise of his constitutional privilege against aelf-Incrimination and 
thereby deny attorneya the equal protection of the law, and insofar aa 
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Complaint. 

th« urn* permit the In s tttatl aa sad present ioa mi dieclpliaary proceedings 
agaiAat attorney* based upon caadact which wa* the subject ml tholr 
prior testimony compelled by a (rut to them ml fall tnuMctlaml 

I 

Immulty. 

2. The matter la coatroraray eaeeeda the earn ml 

I 

$10,000. 00 exclusive of Late root »■«< coota. 

| 

I 

PAH TIES 

i 

3. Plaintiffs, ANONYMOUS R aad J, are attorneys mad 
couaoolors at law duly admitted to practise la the State mi Now York 
with offices aad a principal place of boslaeas la the City ml Boffals, 

Ceaaty of Erie aad State ml Now Yaih. 

I 

4. Upon Indorsee tloa aad ho Lief, Defendant, The Bar 
Aaaociattoa mi Erie Coanty. la an arjaataatiaa ml attoraoya with 

aad principal place of has lease la the EUicott Square BuUdl^, la the 

l 

City mi Buffalo, County of Erie and State of Now York aad deelgmtod hy | 

j 

law to investigate tike conduct of attorneys, aad where it dooms appropriate 
19 bring chargee against attorneys aad to seek Impoelilea of paalshmoat, 

: 

fmmmltlam, aad faifaitaros against attaraoys. 

i 

5. Upon Information end belief, the Dofoadata. The Bar 
Asaociatloa of Erie County, me Lata Lee an Office mi Coaaral Prolimiaary 
lavostlgatioa la the EUicott Square Bid Id lag la tta City of Buffalo, Ceaaty 
* Erin and Stats of Nc*w York to aaalet la the activity of Investigating 
aad prosecuting attorney*. 


2 . 
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Complaint. 

fe. Upon laformatioa a ad holla/, that Daf a nda at JOHN B. 
WALSH la tha Gaaaral Co aaaa l to tha Gaaaral Prollmiaary laveatlgatloa 
la tha lavaitlfttloa aad y—— —atirn at attoraay a. 

7 - Thai prior to Dacamhar 14, 1471, tha Plaiatlffa 
wata a ammo aad ta taattfy bafara a Grand Jnry eonatltutad la tha Coatey 
9t Erie aad State of Now York aad raqaaatod to alga vtlvtra of Immunity. 

i 

8- That tha Plaintiff a on • Orica at coaaaal dacliaad ta 
•l«a wairara at Immunity ar to taattfy upon the atejact at aaid a mad 
Jury inquiry. claiming tho full baaaflt at tbalr rigid a aad protactlona 
uaoar tha Coaatltalioaa at tha United State a aad tha State at Now York. 

9. That oa or about Dacamhar 14, 1971, tha Plalatlffa 

I 

appaaiod bafora aaid Grand Jury aad warn duly granted full traaa actio ml 

_ | 

laaznnaity without raatrictloa or limitation by aaid Grand Jury upon tha i 

racamnaadatloa of tha D la trie t Attorney at Erie County. 

10. That haring boon granted Immunity ta afaraaald, 
Plalatlffa than toattflod fully, completely aad truth!ally no to tha aabjact 

of tha Grand Jary Inquiry. 

11. That tharuafter, aaid Grand Jary raturoad aa 
lodictmaat agalaat a oiagla dafandaat, which Indiatmaat caaaiated at aoaw* 

20 couate. and which or mad Plaintiff ANONYMOUS Hut ca-coaaplrater. 

12. That tharaafter aaid lodictmaat wu brought oa tor 
trial aad Plalatlffa ware raqulrad to and did giro tcrtlmoay during said 
trial a pacifically upon tha following date a: 


3 . 
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Complaint. 


•'•ny Si, Jane l. Juan 4, 1973 
Defer* the County Court at £rle County. Now York. 

12. That Mid testimony woe generally la accordance 
with their Grand Jury testimony and was fully, fairly a nd truthfully 
fiwsn. 

I 

14. That on or sheet the 11th day of Jem, 1974, Defendants 
commenced a disciplinary proceeding against Plaintiffs before the Now 
/•rk jtate Supreme Court.* pp sll a te Dirts ion, 4th Department, by nerrtoS 

i 

of petitions, affidavits, and exhibits, all sf which are incorporated by 
reference in thin complaint. 

15. That Mid disciplinary proceeding allege■ that PUldlfb 1 
harein violated the Peaal La w of the State a f Now York and the Coda * 
Prude. elooel Responsibility by reuses of actions and contact described 

in the test imo ny at Plaintiffs gftvaa before the a rand Jury and Trial Jery 
as aiorsMid. j 

14. That Mid dl o olp l l aary pre ss ed lag is addressed to 4n ! 
power at the A p pella t e Division to discipline nr disbar attorneys, and 
that Plalatlffa hernia are by mason at sold disciplinary proceeding, 
subject to penalties, forfeitures, deprivations, disbarment, suspension 
•r other discipline Including loos of llcsaoo and livelihood. 

17. That Mid disciplinary proceeding la boned entirely 

apoo the test im o ny at ’Ulntllfn herein before the Grand Ju.-y end Trial 
Jury as aforesaid and niter the grant of full traaeactioaal Immunity. 

4 . ' 
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Complaint. 


IS. That the disciplinary proceeding commented against 

the Plaintiffs herein by the Defendants is violative d the rights of the 
Plaintiffs under the Constitution of the United States, and denies to the 
Plaintiffs due process o( law and the equal protection of the law. 

19. 1 hat Plaintiffs have no adequate remedy at law. 

20. That Plaintiffs have no adequate remedy before the 
Courts of the State of New York because said Courta have uniformly 
refuaed to apply the proviaiona and protections of the United States 
Constitution in disciplinary proceedings against attorneys. 

A :iLKL'FOKE, Plaintiffs pray: 

(a) For an order granting a preliminary injunction in 
this action enjoining Defendants, their representatives, agents and 
employees, and all those acting in concert with their, from proceeding 
with disciplinary proceedings against Plaintiffs pending entry of flml 
judgment herein; and 

(b) For entry of final judgment enjoining Defendants, 
their representatives, agents ar.l employees, and all those acting In 
concert with them from proceeding with disciplinary proceedings against 
Plaintiffs; and 

( c ) 1 or entry of final judgment declaring that attorneys 
nay not be subjected to disciplinary proceedings on tne basis of 

j»a ictally compelled testimony elicited untier grants of immunity and 
oermanertly enjoining Defendants, their representatives, agents and 
employee s, a:i ail those acting in conceit with ti.nm, from disciplining 





Complaint. 


Flolatlffs ob tho boats of sock cMptUtd UstiToy; sad 

(d) For sock otkor sod forth*r rolls! as to the Court 

may seem just sad proper la ths promises, lacludiaf the costs Bad 
disburse meats of this sctloo. 

Doted: iiuffalo, New York 
July 2fc, 1974 


GA51VEY. MAONEA k SULLIVAN 
Attdraeye fOf Plaintiff ANONYMOUS i 





Office AM rot 


A 

o a 

1729 Stalls r HU too Haeel 
BufJeU, Now York 14202 
(716) 494-0440 


FLAHERTY aad SHEA 
A Haras ye (or PM tariff ANONYMOUS A 

A Ms taker of ties Firm X 

Office 6 Noel Office Address 
1411 Mala Place Tawer 
Buffalo, Now York 14202 
(T14) 492-9206 



8 


Order to Show Cause With Stay- 


UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


ANONYMOUS J. and ANONYMOUS R. 


ATTORNEYS ADMITTED TO PRACTICE 


IN THE STATE OF NEW YORK, 


Plaintiffs, 


-against- 


THE BAR ASSOCIATION OF ERIE COUNTY 
AND JOHN B. WALSH, GENERAL COUNSEL 


TO THE GENERAL PRELIMINARY 


INVESTIGATION, 


ORDER TO SHOW CAUSE 
WITH STAY 

74 Civ, _ 


Defendants. 


Upon the annexed Affidavit of THOMAS P. FLAHERTY, Esq., 
sworn to the 26th day of July, 1974, and the Summons and Complaint 
heretofore filed herein, it is 

ORDERED, that defendants SHOW CAUSE before this Court 
at Part I thereof, to be held in Room , United States Court¬ 
house, Niagara Square, in the City of Buffalo, County of Erie 


and State of New York, on the / day of J ut y, 1974, at s/ 
o'clock in the forenoon of that day, or as soon thereafter as 
counsel may be heard, why an order should not be made and entered 
herein pursuant to Federal Rule Civil Procedure 65 (a) granting 
plaintiffs a preliminary injunction enjoining defendants, their 
representatives, agents and employees, and all those acting in 
concert, with them, from prosecuting or otherwise maintaining any 
disciplinary proceedings against the plaintiffs pending the entry 
of final judgment herein based upon transactions and proceedings 
in which plaintiffs had been immunized and predicated upon com- 
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Order to Show Cause With Slav. 



pelled testimony elicited from such plaintiffs by means of a 
grant of immunity, such prosecution being repugnant to Amendments 
V and XIV of the Constitution of the United States, and for such 
other and further relief as to the Court may seem just and proper 
and it is further 

sf. ... SI /7 , 

'of 
d 

with l/hem/be a/d they 
pro- 

/ / / 

now pendi 

'/ IS I/ 

plaintiffs; 

ORDERED, that service upon JOHN B. WALSH, Esq., counsel 
to the BAR ASSOCIATION OF ERIE COUNTY and General Counsel to the 
General Preliminary Investigation of a copy of this Order, 
annexed affidavit and summons and complaint on or before the 
day of July, 1974, at 5:00 P.M., be deemed good and sufficient 
service thereof. 


Dated: Buffalo, New York 

July , 1974. 



L.. '-O'- 


U.S.D.J. 
stern District of New York 
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Affidavit of Thomas P. Flaherty. [ 

4 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ANONYMOUS J. and ANONYMOUS R. 

ATTORNEYS ADMITTED TO PRACTICE 
IN THE STATE OF NEW YORK, 

Plaintiffs, 

-against- AFFIDAVIT 

THE BAR ASSOCIATION OF ERIE COUNTY 74 Civ. _ 

AND JOHN B. WALSH, GENERAL COUNSEL 
TO THE GENERAL PRELIMINARY 
INVESTIGATION, 

Defendants. 

STATE OF NE\: YORK ) 

) SS.: 

COUNTY OF ERIE ) 

THOMAS P. FLAHERTY, being duly sworn, deposes and says: 

1. Deponent is an attorney duly admitted to practice before 
the Courts in the State of New York and the United States District 
Court for the Western District of New York. 

2. Said deponent is a member of the firm of FLAHERTY & SHEA, 
attorneys for the plaintiff R. herein, and maintaining offices for 

the practice of law at 1412 Main Place, in the City of Buffalo, 

C 

County of Erie and State of New York. 

3. That in such capacity deponent is fully familiar with the 
facts and circumstances underlying this action. 

4. This Affidavit is submitted in support of the motion by 
both plaintiffs, brought on by Order to Show Cause, for a 
ten^orary restraining order and preliminary injunction. 
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Affidavit of Thomas I*. Flaherty. 

5. During the summer of 1971 and thereafter, the Erie County 
District Attorney's Office commenced an investigation into 
alleged irregularities in the handling and disposition of certain 
traffic matters in the City Court of Buffalo. 

6. The results of that investigation were ultimately turned 
over and presented to an Erie County Grand Jury. 

7. On December 14, 1971, the plaintiffs, both then repre¬ 
sented by deponent, were called before that Grand Jury and 
interrogated by Michael F. Dillon, Esq., Erie County District 
Attorney. They were questioned concerning their relationship 
with certain clients and their possible relationship with others 
who were the subject matter of the probe in progress. 

8. When requested to execute a waiver of immunity prior to 
such testimony, both plaintiffs, through their attorney, refused 
to do so on the advice of counsel. 

9. On information and belief, the District Attorney in¬ 
formed the Grand Jury of this decision and said Grand Jury 
approved the granting of transactional immunity to both plaintiffs 
in exchange for their testimony. 

10. On being so advised of the full and complete immunity 
extended to them, both plaintiffs, without executing waivers of 
immunity, were taken before the Grand Jury and testified. 

11. Subsequently such Grand Jury returned an indictment • 
against an individual and he was brought to trial thereon. 

12. Having been immunized by the Grand Jury the plaintiffs 

. • 

were called upon and in fact did testify at that trial on May 31, 
June 1, and June 4, 1973. 

13. On or about the*11th day of June, 1974, over a year after 
their trial testimony above referred to,'"'and two and one-half 




Affidavit of Thomas P. Flaherty. 

years after their Grand Jury testimony, plaintiff, ANONYMOUS J., 
and plaintiff, ANONYMOUS R., were served with a petition and 
notice of motion instituted by the BAR ASSOCIATION OF ERIE COUNTY 
which named both of them and seeks to have them disciplined. 
Plaintiff, ANONYMOUS R., was also served with a separate petition 
and notice of motion, naming him alone and seeking the same 
punishment. 

14. On information and belief, the defendants conducted no 
investigation, interrogated no witnesses and held no hearings 
whatsoever on the subject matter contained in said petitions but 
prepared them and the charges therein contained wholly and solely 
from the immunized testimony of plaintiffs given at the trial as 
heretofore described. 

15. The plaintiffs are charged with violating the pro¬ 
visions of the Penal Law of the State of New York and various 
canons of the Code of Professional Responsibility, particularly. 
Sections 115.00; 100.05; and 105.05 of the Penal Law of the State 
of New York, and Canons 1, 6, 7, 8 and 9 of the Code of Pro¬ 
fessional Responsibility. 

16. The motions on said petitions were made returnable on 
the 25th day of June, 1974, before the State of New York, Supreme 
Court, Appellate Division, Fourth Department. 

17. Deponent, as attorney, appeared on the return date of 
said motion, generally on behalf of ANONYMOUS R., and specially 
on behalf of ANONYMOUS J., who had decided to z'etain separate 
counsel and had not as of that time done so. 

18. Deponent requested at that appearance, an adjournment 
with leave to file an answer to the petitions or otherwise move 
with respect thereto. The Appellate Division, Fourth Department 
extended the time of plaintiffs in this regard to August 1, 1974, 
preserving all rights of the plaintiffs in the interim. 
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>! Affidavit of Thomas I*. Flaherty. 

19. It is clear that the plaintiffs had no choice but to 
testify before the Erie County Grand Jury and at the subsequent 
trial on the indictment returned by that body when District 
Attorney Dillon granted to each of them what is tantamount to 

:ransaetional immunity. To have failed to testify would have re¬ 
sulted in a contempt citation and inevitable conviction thereon. 
Having so testified, plaintiffs are now faced, after the time 
period delay referred to, with disciplinary proceedings based 
upon their immunized testimony with petitions grounded entirely 
upon their compelled testimony which can result in their dis¬ 
barment. It is submitted that disciplinary proceedings of this 
type are criminal in nature and as such entitled to the same 
Constitutional protections as are afforded in criminal cases. 
Plaintiffs have at stake substantial rights in the nature of 
their ability to continue professionally and earn their liveli¬ 
hood. To permit the Bar Association of Erie County and then the 
New York State Courts to proceed against attorneys after they have 
been lawfully granted transactional immunity, and base discipli¬ 
nary proceeding petitions solely on their compelled testimony 
given under grants of immunity,subverts the nature and intent of 
the Fifth Amendment privilege against self-incrimination. 

20. The plaintiffs are proceeding herein by Order to Show 
Cause to secure a stay of the disciplinary proceedings now pending 
against them. Since both plaintiffs are members of the Bar of the 
State of New York with offices in Erie County, they remain at all 

| tim*e subject to the jurisdiction of the State Courts and there is 
no prejudice to the defendants as the result of the stay or pre¬ 
liminary injunction sought by this motion. Since the Bar 
Association elected to delay for the period of time here involved 
after the operative events to bring on these disciplinary pro- 




Affidavit of Thomas P. Flaherty. 


ceedings, what possible prejudice or harm can result from the 
short period of time involved for the Federal Court to determine 
the Constitutional propriety of its proceeding in the first in¬ 
stance. 


21. The summons, complaint and these motion papers do not 
set forth the names of the plaintiffs in order to avoi'* ' 
irreparable harm and injury to them which would necet 
accompany such revelation. General public knowledge of th. 
proceedings by the Bar Association will have an obvious adverse 
effect upon their reputations and practices. Deponent is sub¬ 
mitting to the Court at this time, a letter disclosing the 
identity of the plaintiffs and copies of their pending petitions 
and respectfully request that such information be treated in a 
confidential manner. The defendants have been advised of the 
institution of this action and motion and are of course fully 
aware of the identity of the plaintiffs. 

22. No previous application has been made for the relief 
sought herein. 


— r )/LA 

Thomas P. Flaherty 



Sworn to before me this 
26th day of July, 1974. 


(JL.. 

NOTARY PUBLIC - ERIE COUNTY 


JAMES 9. SHEA 
NU, Sw,A 

Ou 
M» 


Umd m Om Gariy - 









Notice of Motion & Motion to IJismiss. etc. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ANONYMOUS R and ANONYMOUS J 
Attorneys Admitted to Practice in 
the State of New York, 

Plaintiffe, 
vs. 

THE BAR ASSOCIATION OF ERIE COUNTY 
and JOHN B. WALSH, General Counsel, 
Office of General Preliminary 
Investigation, 

Defendants. 


CIVIL ACTION NO. 74-364 

NOTICE OF MOTION AND MOTIGfc 
TO DISMISS COMPLAINT FOR 
FAILURE TO STATE CIAIM ANdI 
LACK OF JURISDICTION UNDER: 
RULE 12 (b) OF THE FEDERAL] 


OF CIVIL PROCEPUBK I 


The defendant moves the Court as follows! 

1 * To the action because the complaint fails 

to state a claim against defendant upon which relief can be 
granted. 

2. To dismiss the action on the ground that the 
court lacks jurisdiction of the subject matter. 

3. Upon the annexed affidavit of John B. Walsh 

y- 

sworn to the/i day of August, 1974 and the previously stated 
grounds to dismiss the motion in this matter for a preliminary 
injunction and for such other and further relief as to the 
Court may seem just and proper. 


DATBDi Buffalo, New York 
August / 3 . 1974 


TOi PHILIP H. MAGNER. JR. 

Attorney for Anonymous J 
1725 Statler Hilton Hotel 
Buffalo, New York 
and 

THOMAS P. FLAHERTY 
Attorney for Anonymous R 
J-412 Main Place Tower 
Buffalo, New York 


/ / . 


JOHN B. WALSH 
Attorney for Defendant 
10 Ellicott Square Court 
Buffalo, New York 14203 


PLEAS* TAKE NOTICE, that the undersigned will bring the 
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Notice of Motion & Motion to Dismiss, etc. 

» 

' above motion on for hearing before this Court at the United 
States Courthouse in Buffalo, New York on the 9th day of 
September, 1974 at 10:00 in the forenoon of that day or as soon 
thereafter as counsel can be heard. 

a y 

, JOHN B. WALSH 
Attorney for Defendant 
10 Eliicott Square Court 
Buffalo. New York x4203 


- 2 - 


4 
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Affidavit of John B. Walsh. 

UMITED STATU DISTRICT COURT 
WBSTKM DISTRICT OF RM TOUR 


AMOMYNOU8 R aud ARORYMOUS J 
Attorney* Admitted to Practice in 

the State of Sew York, CIVIL ACTIOS MO. 74-364 

Plaintiffs, 

v, ‘ AFFIDAVIT 

THB BAR ASSOCIATION OF ERXS COOKY 
and JOBS B. NAldH, General Counsel, 

Office of General Preliminary Investigation j 

Defendants. 

- - - 

STATE OF MEM YORK) 

COUNTY OF ERIE ) s*. 

CITY OF BUFFALO ) 

*• **ALSH, being duly sworn deposes and says i 
lm attorney duly l lo ensed to practice law in 

th* State of Mew York, before this Court, the Second Circuit 
Court of Appeals and th* Supreme Court of the Obi ted States and ha i 
offices at 10 Ellicott Square building, Buffalo. Mew York and in 
the attorney for the Bar Association of Erie County in the shore 
captioned matter, in the disciplinary proceeding brought by the 
Bar Association of Erie County alluded to in the notion for 
preliminary injunction and the conplaint in this matter, is a 
named co-defendant in this matter and is fully familiar with 
the facts. 

2. Your deponent is not sure why he has been --■ 

as a co-defendant in this action since he is the attorney for 
the Bar Association in the proceeding sought to be enjoined by 
this action and cannot find any sta t eme n t in the pleadings to 
indicate under what grounds he would be a defendant. j 

3. Your deponent also believes that since thi# i* a 



<1 

M 

•I 
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Affidavit of John B Walsh. 

tnotion to dismiss for failure to state a claim, that it would be 
inappropriate for him to consent upon any of the facta stated in 
the coaiplaint or the moving papers for th preliminary injunction 
even though there may be some discrepancies, however, your 
deponent wants to make it clear that he believes that the al¬ 
legation in the complaint and moving papers that the plaintiffs 
have no adequate remedy before the Courts of the State of Mow 
York "because said Courts have uniformly refused to apply the 
provisions and protections of the United States Constitution in 
disciplinary proceedings against attorneys" is a conclusion of 
law and a matter of law and not a fact and not correct. 

4. Your deponent would also like to bring to the 
court's attention that, as pleaded in the cosg>laint, plaintiffs | 
who are respondents in the disciplinary matters being sought to 
be enjoined herein, gave testimony in open court which was 
extensively reported in the newspapers. Such testimony and the 
identity of those who gave it, therefore, is hardly confidential 
or unknown to the piiblic. In spite of this, the rule of 
confidentiality surrounding disciplinary proceedings in the 
State Courts of the State of Mew York as enunciated by Section 
90 of the Judiciary Law of the State of Mew York has been 

! 

followed in these cases by the defendants and the plaintiffs 
have failed to move to dismiss the proceeding or otherwise answer 
the petition in the State Court but have chosen to try to use 
this public forum procedure in their defense, rather than go 
through the normal course of procedure in the State Court system, 
and if necessary following that, then to the Supreme Conft of 
the United States where the federal rystem is invoked as it 
pertains to state rulings on federal constitutional questions. 
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Affidavit of John B. Walsh. 

5. Tour dipoaMt submits herewith hie ■Morudw of 
lew *ilch sets forth his reasons why he bellevee this motion 
ehoald he granted ud the complaint sad motion of the plaintiffs 
should be dismissed. 

*• m ° previous application has bean aade for the 
relief requested herein. 

^ _ 

». wa lmm 

Sworn to before ne 

this Z 2 ) day of August. 1974 

/ C r' AtU:*-- 

■ota rj Public 

S&UKSiL** 

vs2za~mJk 


- 3 • 
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Affidavit (if Thomas F. Flaherty in Opposition 
to Motion to Dismiss. 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT 07 NEW YORK 


ANONYMOUS R and ANONYMOUS J 
Attorneys Admitted to Practice In 
Tho State of New York, 

Plaintiffs 

vs. AFFIDAVIT IK OPPOSITION 

TO MOTION TO DISMISS 

THE BAR ASSOCIATION 07 ERIE COUNTY 
and JOHN B. WALSH, General Counsel, 

Office of General Preliminary Investigation 

Defendants 


STATE OF NEW YORK ) 

COUNTY OF ERIE ) SS 

THOMAS P. FLAHERTY, being duly sworn, deposes and 

1. That your deponent is an attorney admitted to 
tlco his profession in the State of New York and admitted to 
practice before the United States District Court for the 
Western District of New York; that your deponent is a member 
tho lawfirm of FLAHERTY & SHEA, maintaining offices 1«»12 
Main Place, in tho City of Buffalo, County of Erie and State 
New York; that said Infirm represents Plaintiff, R. in the 
above-entitled matter and your deponent is fully familiar with 
all the faots and circumstances Involved here:'ji. 

2. That your deponent makes this affidavit on 
behalf of Plaintiffs R and J, in opposition to the motion of 
defendants for an Ordor dismissing the Complaint herein on 
the grounds that it is allegedly falls to state a cause of 
action and that this Court lacks Jurisdiction. 

I 

3. That this action was commenced with the filing cf i 
the Complaint in the office of the Clerk of the United States 
District Court for the Western District of New York, on or about 
tho 26th day of July, 197^. That a copy of said Complaint is 
attached hereto and made a part hereof. 


says: 
prac * 

of 

of 
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Affidavit of Thomas P. Flaherty in Opposition 
to Motion to Dismiss. 

ft. That contemporaneously with the service of this 
affidavit, the Plaintiffs will causo to be served a first 
amended complaint in the form annexed which asserts Title ft2 
United States Code 8 1983 , as an additional basis for 
Jurisdiction and relief. 

5. That this action, together with the 
Order to Show Cause granted on July 29, 197ft, seeks both 
interlocutory and final relief enjoining the defendants 
and those acting in concert with them, from pursuing disciplinary 
action against these plaintiffs, on the grounds that the subject 
of said proceedings is, allegedly, conduct which was the 
subject of the plaintffs' testimony before Erie County Grand 
and Trial Juries, for which they were both granted full and 
complete transactional immunity. That the attention of the 
Court is respectfully directed to the affidavit of your deponent, 
sworn to July 26 , 197ft, and attached to the aforesaid Order to 
Show Cause, which is incorporated herein by reference, for a 
more complete recitation of the factual background of this action 

6 . That in oases involving the same or similar facts 
as those herein, the Courts of the State of New Tork have 
consistently and uniformly refused, failed and neglected to 

to attorneys who have been granted immunity with respect to the 
conduot then under investigation. That it is the considered 
opinion of your deponent that to proceed in the State Courts 
would be futile and most damaging to the professional reputations 
and livelihoods of the plaintiffs. 

7. That the affidavit in support of the said 
defendants motion contains lengthy assertions as to the alleged 
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Affidavit of Thomas P. Flaherty in Opposition 
to Motion to Dismiss. 


publicity attendant to tho testimony of tho plaintiffs, as 
it relates to their alleged conduct which ia the subject 
of the disciplinary proceeding (See Paragraph 4 of Affidavit of 
John B. Walsh). That your deponent respectfully contends 
that such allegations are wholly Irrelevant and immaterial to the 
ultimate determination of this motion. 

8. That the Complaint (Including the Amended 
Complaint) states a legitimate and real claim under the Cnnstltut 
of the United States and applicable statutes and these plaintiffs 
will suffer great and Irreparable Injury if the relief herein 
demanded is not granted. 

9. That this Court has the necessary jurisdiction to 
hear and determine the subject matter of this cause of action. 

10. That submitted herewith is the brief of the 
plaintiffs in opposition to the subject motion. 

WHEREFORE, your deponent prays for an Order of this 
Court denying the motion of the defendants in all respects. 


or. 


_ / 3 ^^ 


Thomas P. Flaherty 




Svom to befoi e me this 
of September, 1974. 






k .• . ? '♦ »? ‘ • kri l%f 

•V- : f ,! V 




to- «if- . ^ 


l 
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First Amended Complaint. 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ANONYMOUS R and ANONYMOUS J 
Attorneys Admitted to Praot.lee in 
the State of New York, 

Plaintiffs CIV -78- 36k 

n. FIRST AMENDED COMPLAIN P 

THE BAR ASSOCIATION OF ERIE COUNTY 
and JOHN B. WALSH, Oeneral Counsel, 

Offlee of Oeneral Preliminary Investigation, 

Defendants 


Plaintiffs, by their attorneys, OARVEY, MAONER A 
SULLIVAN t^nd FLAHERTY and SHEA, for thelrp lrs ^ Amomded Complain^ 
herein, allege as follows! 

JURISDICTION 

1. This action arises under the Constitution 
of the United States and is brought under Amendments V and XIV o4 
the Constitution, Title 28 United States Code N 1331, 1383, 220 
and 2202, and Title 82 of the (Halted States Code I 1983, to dee 
as unconstitutional and void amt to restrain and enjoin the 
enforcement of Sections 90 and 876 a of the Judlalary Law < 

Stake of New York, the Canons of Professional Ethlos and * 

1022.0 of the Rules of the Appellate Division :f the Supreme Coivft 
of t'.»e State of New York In and for the Fourth Department 
Insofar as the same permit the use In disciplinary proceedings 
against attorneys of testimony elicited under a grant of 
Immunity from prosecution following an attorney's exercise of hl4 
constitutional privilege against self-incrimination and thereby 
deny attorneys the equal protection of the law, and Insofar as 
the same permit the Institution and proeeofcion of disciplinary 
proceedbgs against attorneys bused upon conduct which was the 





First Amended Complaint. 


subject of their prior testimony compelled by a grant to them of 
full transactional Immunity. 

2. The matter In controversy exceeds the sum of 
$10,000.00 exclusive of Interest and costs. 

PARTIES 

3. Plaintiffs, ANONYMOUS RAJ, are attorneys 
and counselors at law duly admitted to practice In the 

State of New York, with offices and a principal place of buslnesi 
In the City of Buffalo, County of Erie and State of New York. 

4. Upon Information and belief. Defendant t • 

Bar Association of Erie County, Is an organization of attorneys 
with office and principal place of business In the Elllcott 
Square Building, In the City of Buffalo, County of Erie and 
State of New York, and designated by law to Investigate the 
oonduot of attorneys, and where It deems appropriate, to bring 
charges against attorneys and to seek Imposition of punishment, 
penalties and forfeitures against attorneys. 

5. Upon information and belief, the Defendant, The 
Bar Association of Erie County, maintains an Office of General 
Preliminary Investigation In the Elllcott Square Building in the 
City of Buffalo, County of Erie and State of New York to 
assist In the activity of Investigating and prosecuting attomeyi 

6. Upon Information and belief, the Defendant 

JOHN B. WALSH Is the General Counsel to the General Preliminary 
Investigation in the Investigation and prosecution of attorneys. 

7. That prior to December 14, 1971, the Plaintiffs wi 
summoned to testify before the Grand Jury constituted In the 
County of Erie and State of New York and requested to sign 
waivers of Immunity. 






First Amended Complaint. 


8. That the Plaintiffs on advloe of oounsel 

to al 0 i — lvsrs of 1— nlty op to testify tpon the subject of said 
Grand Jury inquiry, claiming the full benefit of their rights and 
protections under the Constitutions of the Untied States and the 
State of Kew York. 

9. That on or about Deeember It. 1971, the Plalntffs 
appeared before said Grand Jury and were duly granted full 
transactional lawnlty without restriction or limitation by 

said Grand Jury upon the reeom—ndatlon of the District Attoraer 
of Erie County. 

10. That having been granted 1—unity as aforesaid 
Plalntffs then testified fully, completely and truthfully as to 
the subject of the Grand Jury inquiry. 

11. That, thereafter, said Grand Jury returned an 
Indict—nt against a single defendant, which indict—nt 

eon*ted of so— 20 counts, and which na—d Plaintiff ANONYMOUS X 
as a co-oonspirator, 

12. That thereafter said indict—nt waa brought 
on for trial and Plalntffs were required to and did give 
testimony during said trial, specifically upon the following date it 
May 31, June 1, and June *, 1973, before the County Court of Krle 
County, Mew York. 

13. That said testimony was generally in accordance 
with th^lr Grand Jury testimony and was fully, fairly and 
truthfully given. 

!*• That on or about the 11th day of June, 197*, 
Defendants eon—need a disciplinary proceeding against Plalntffs 
before the New York State Supre— Court, Appellate Division, *th 
• b Y fsrvioe of petitions, affidavits,and exhibits, all 
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First Amended Complaint. 

of which are incorporated by reference in thia Complaint. 

15. That aald diaciplinary proceeding allegea that 
Plaintiffa herein violated the Penal Law of the State of New York 
and the Code of Profeaaional Reaponaibility by reaaon of the 
actiona and conduct described in the testimony of Plaintiffa give 1 
before the Orand Jury and Trial Jury as aforesaid. 

16. That said disciplinary proceeding la addressed to 
the power of the Appellate Division to discipline or dlabar 
attorneys, and that Plaintffa herein are by reaaon of said 
diaciplinary proceedktg, subject to penalties, forfeitures, 
deprivations, disbarment, suspension or other discipline, 
including loss of license and livelihood. 

17. That said disciplinary proceedhg is based entirely 
upon the testimony of Plalntffs herein before the Orand Jury and 
Trial Jury as aforesaid and after the grant of fully trans¬ 
actional immunity. 

18. That the disciplinary proceeding commenced again*' 
the Plalntffs herein by the Defendants is violative of the rights 
of the Plaintiffs under the Constitution of the United States, 
the statutes in such cases made and provided, and denies to the 
Plaintiffs due process of law and equal protection of the law. 

19. That Plaintiffs have no adequate remedy at law. 

20. That Plaintiffs have no adequate remedy before th< 
Courts of the State of New York because said Courts have 
uniformly refused to apply the provisions and protections of the 
United States Constitution in disciplinary proceedings against 
attorneys. 
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Firsl Amended Complaint. 

WHEREFORE, Plaintiffs pray: 

(a) For an Order granting a preliminary injunction in 
this action enjoining Defendants, their represertatlves, agents 
and employees, and all those acting in concert with them from 
proceeding with disciplinary proceedings against Plaintiffs 
pending entry of final Judgment herein; and 

(b) For entry of final Judgment enjoining Defendants, 
their representatives, agents and employees, and all those 


acting in concert with them from proceeding with disciplinary 
proceedings against Plaintiffs; and 

(c) For entry of final Judgment declaring that attorne 
may not be subjected to disciplinary proceedings on the basis of 
Judicially compelled testimony elicited under grants of immunity 
and permanently enjoining Defendants, their representatives, 
agents and employees, and all those acting in concert with them 
from disciplining Plaintiffs on the basis of such compelled 
testimony; and 


(d) For such other and further relief 
may seem Just and proper in the premises, including the 


disbursements of this action. 

DATED: Buffalo, New York 
September 5, 1974 

GARVEY, MAGNER & SULLIVAN 
Attorneys for Plaintiff 
ANONYMOUS J 

By: 


as to the Court 
costs and 

FLAHERTY and SHEA 
Attorneys for Plaintiff 
ANONYMOUS R 

By: 


A Member or the Firm 
Office and Post Office Addres 
1725 Statler Hilton Hotel 
Buffalo, New York 14202 
1fl6) 856-8480 


X Member of'the Firm 
Office and Post Oflfce 
Address 

1412 Main Place Tower 
Buffalo, New York 142C2 
(716) 852-5200 





Decision and Order. 


UBITkD STATU DISTRICT COURT 

w a rua district or mm rax 


R fwmous I and MOKMOOS J, 
At t onw y i Mdttad to Fraotlo* In 
tko Stat* of Bw Tort, 


Flaintiffs 


-VS- Civil 74-344 


TU BAR ABBOCXATXCH QT BIB COU TT 
and JPOW B. U41, Bon or al Coo n s* 1, 

Offic* of Oonssal Fml Lninary Invn* tigs don. 




Flaintlffa arn attasaajs aAaittsd to pr notion 
la da Stat* of liar Mk. against «Imb dlaalpllnary pen- 
n aa Sl a f as* p a n Sin g hcnnpht by tha Baa Aaooolatlan of 

■rlo County bofbro tfc* 4 -> Task Stat* S gr. Court. 

Appal Lav* Division, Fourtk Da^rtant. Ds fondant* aro 
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Decision and Order. 


- 2 - 


f tho Bar Aaooclatlon 1 • QwlttM on OritvMcss. 
Plaintiffs «Mk injunction rollof ayalut '‘Tfrnlanf 

- * 4 ** |TMl »ivna by plaintiffr ante a 

psaat of iMalty In tha disciplinary pnoaadinya. 
Plaintiffs olala that tha isrmuisail on of nonpalTlsn 


viola 


fifth 


it right 
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Decision and Order. 


ud eoqtUt* transnational i■anility. Plaintiffs than 


takan to*for* th* grand jury and taatifiad. 


tly th# grand jury raturnad on* Lndl 


individual and, at tha trial, plaintiffs 


aa uitnasaaa and gavn tastiaony undar Um grant af la- 


aualty. Plalatiffa taatifiad on nay 31, Jana 1 and Juna 


4, 1973 in Brio County Coart. 


Apptroaiaatsly aa Juaa 11, 1974, tha d*f< 


of aria 



•f plalatiffa gl 


ta* no tic 


politic 


35, 1974 bafoaa tha Appallaha Division. 


data uaa adjoumad to 


19, 1974. 


1, 1974. 


) 
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Decision and Order. 


Defendant* did not hold any hearing* for the 


preparation of the petition*. Plaintiff*' allegation 
(which anat be accepted a* true at this stag* of the 


proc ** dln 9 > > that the charge contained in the peti¬ 


tion* derived wholly and solely froa the Uaunisad 


trial teatiaooy of plaintiff*. 


Plaintiffs' ooaplaint is diani*—d for in*uf- 


fieleooy. under the doatrlne of 


M (1971). i)*e disciplinary 


la the 


Instant 


an JUoe 11* 1974. The 


and aonplalat in the f 


filed on 


July 24* 1974. 


fore. 


state 


peadiog so ea to 


>tioa inappropriate. 


4#1 0.9. 92. ipj (1971) 


. the 


•tats bar dlsciplln- 


&a guasi-criminal la 


BflttUa, >*0 0*9. 544, 151 (1*49), 


459 r.2d 1205. 1209 (2d Cir. 1972), 


d enied. 409 


U.9. 989 (1972). 


9l— Place end 



23 bwffalo L. Rev. 


ahly pointed out. 















(IJ.I.T. Mly 31* IVH) 
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Notice of Appeal. 


UNITED STATE D^TRICT COUNT 
WESTERN DISTRICT OF NEW TORI 


ANONDiOUS R, and 
ANONYMOUS J, 

Plaintiff Appellants 




iiiR 


▼ . 


THE BAR ASSOCIATION OF BIX COUNT!, sad 

JOHN S. WALSH, Osnaral Covnsd 

Office of Cantral PralluLnary Invsitlfttic 


Defendant Appellee 





/O'.5/ A. 

"A/ 7 */ 

cSi. 




NOTZCX IS HERAT 01 TEN, that linigim X, 
plain tif f abawa n anad, h a r a t y appeal a to tin Salted ttatee Cow* 
af Appeals far the Seeend Cirealt, from the (Mir ef the hoa* 
John T. Curtin, denying the aald plaint if re netlea for an 


Order tanperarlly reetralal^ the ilefed Ki, the Bar Ineoela 
tlea of Erie f nntty and John >. Welsh, Oeneml Ceuneel, Of flee 
of Osnaral Prelinlaary Investigation, ftea preaeedliit with 
dlaalpllaary pcoeeodlins egainet hln and thorn eaeh Mad aaary 
part of that ardor aatared herein on the 1?th day af Oeteher, 
197A. 


FLAJUBTT * SKUA 

1412 Mala Flaea Toner 

Buffalo, lev York 14201 

Attorneys for the Appellant Aaeafuoea * 






Notice of Appeal. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MEW TORE 


ANOrTMOUS R, and 
ANONYMOUS J, 

Plaintiff Appellants 

T, 

THE BAR ASSOCIATION OF ERIE COUNTY, and 

JOHN B. WALSH, Gsneral Counsel 

Office of Oeneral Preliminary Investigation, 

Defendant Appellee 


NOTICE IS HEREBY GITBM, that Anonymous J, 
plaintiff above n amed, hereby appeals to the United Stetes Cou 
of Appeals for the Second Circuit, from the order of the Hon. 
John T. Curtin, denying the said plaintiff's motion for an 
order temporarily restraining the defendants, the Bar Associa¬ 
tion of Erie County and John B. Walsh, Oeneral Counsel, Office 
of Oeneral Preliminary Investigation, from pro c eeding with 
disciplinary proceedings against him and from each and every 
part of that order entered herein on the 17th day of October, 
197L. 

GARTH, MAQHR k 8ULLXTAM 

1725 Statler Milton Hotel 

Buffalo, New York U2Q2 

Attorneys for the appellant Anonymous J 
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AFFIDAVIT OF SERVICE BY MAIL 


State of New York ) 
County of Genesee ) ss.j 
City of Batavia ) 


HE: Anonymous J. et al 
v 

The Bar Association of Erie County et al 
Docket No. 74-2489 


I»__ Leslie H. Johnson _ beina 

duly sworn, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 

On the 20 day of_ December _ 74 

I mailed 3 _ copies of a printed Appendix and Brief 

the above case, in a sealed, postpaid wrapper, to: 


John B. Walsh, Esq. 

10 Ellicott Square Court 
Buffalo, New York 14203 


at the First Class Post Office in Batavia, New 
York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 

James I. ifrers. Esq, _ 

120 Delaware Avenue, Buffalo. New York 14202 




Sworn to before me this 
.20 day of December . 19 74 


v,jn ti jo, is ..7_k 







